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Introduction

1 These orders raise captivating and locally important issues about the modern effect of the
Ipswich Dock Acts 187 onwards and their implementation over the years. SCC
undertook a thorough investigation of some nine claimed rights of way: claims A-G
variously for footpaths and BOATSs on the northern/eastern perimeter of the dock, the
island site and the Cliff Quay area, and a further two claims — a BOAT and a footpath —
on the west bank of the New Cut of the Orwell. SCC wishes to record its appreciation of
the valuable contributions made to the decision-making process by interested parties and

members of the public, for and against the various claims.

2. That process culminated in the Rights of Way Committee on 18 March 2009 concluding,

on the balance of probabilities, that public rights of way described in the orders subsist on
the five order routes. Those rights are not recorded in the definitive map and statement.
Hence SCC invites the inspector to confirm all five orders on the basis of Wildlife and

Countryside Act 1981 (“WCA 19817) [CD6/2] s. 53(3)(c) that is:

“(c) the discovery by the authority of evidence which (when considered with all other
relevant evidence available to them) shows—




(i) that a right of way which is not shown in the map and statement subsists... over
land in the area to which the map relates, being a right of way such that the land
over which the right subsists is a public path, a restricted byway or, subject to
section 54A, a byway open to all traffic;”

In relation to RB36 and RB37, that is subject to the limitations as reported to Committee,
set out at paragraphs 4.4 and 5.8 of Mrs. Stevenson’s proof, which were accidentally
omitted from the submitted orders. The inspector has power under WCA 1981 Sch. 15
para. 7(3) to confirm the orders “with or without modifications”. SCC requests the

exercise of the power of modification to record the limitations.

There is no dispute that the case falls in principle within s. 53(3)(c). Rather, on the
statements of case [CD2/1-2/7] and submitted proofs, the inquiry issues concern the
substantive question whether the historic material establishes, in law and fact, the
subsisting rights reflected in the orders. To assist the inspector and parties, Mrs.
Stevenson’s proof included a summary of the main issues arising on each order. Without
wishing to risk repetition, we hope it will be helpful in opening to expand a little on some
aspects of our case -- not least on the complex issues arising on RB37 -- so as to clarify

what we will seek to establish from the evidence.

RB36 — Northern/eastern perimeter route

5.

SCC promotes this route as a restricted byway on the basis set out in its Statement of

Reasons [CD1/1].

Anglo-Norden/Forres object to recognition of public rights of way over the portion of the
route between the southern end of the old Ballast Wharf— point Q on Committee Map 13
[CD3/2] -- and the southern terminus at Ship Launch Road (point S, or TM17024337). A
statement of common ground has been agreed, identifying the key issues between SCC

and these objectors as:
a. Whether the 1837 Act, properly construed, creates public highway rights over
this stretch of route, as opposed to rights of recreation or resort akin to a

village green, which fall for non-registration.




RB37:

10.

b. Ifhighway rights are found to subsist, whether they are subsidiary to rights of
the objectors to restrict or obstruct passage for the purpose of their business at
the dock, in which case the question may arise whether some further express

limitation or condition should be recorded in the confirmed order.

Neptune Marina have not submitted proofs but their SoC [CD2/3] objects to recognition

of public rights of way over whole route.

The remaining parties who have submitted Statements of Case (Ipswich Maritime Trust
[CD2/4], Ipswich Society [CD2/5] and Mr. Turtill [CD2/6]) are all understood to support
SCC’s case on the existence of public rights of way over the route, but:
a. They rely additionally, to a greater or lesser extent, on the presumption of
dedication from modern user; and
b. Mr. Turtill objects to the limitation of RB36 to arestricted byway, arguing for
a BOAT on the basis that the evidence establishes an exception under the
Natural Environment and Rural Communities Act 2006 (“NERC 2006™)
[CD6/4] s. 67(2).
SCC concluded that the evidence before it was insufficient to support either of those

propositions. But it neutral on those questions at the inquiry.

Island site roadway
SCC promotes this route as a restricted byway on the basis set out in its Statement of

Reasons [CD1/2].

ABP object to the whole route. They say the public rights in existence by 1913 were less
extensive than SCC has found, covering only part of the order route; and in any event,
whatever public rights existed on the island were abrogated by exercise of the stopping-
up power under Ipswich Dock Act 1913 5. 124. A statement of common ground has been
agreed between SCC and ABP. On that basis the issues requiring resolution are as

follows.




1.

124

13.

14.

Extent of public rights as at 1913

On ABP’s case, the stretch of order route between Foundry Lane and the north side of the
former entrance lock was — certainly by the time of the 1904 OS Map -- an established
roadway known as East Road, formerly New Cut East. That roadway carried public
vehicular rights of way. Those rights were extant at the time of the Ipswich Dock Act
1913. But there was no other physical roadway corresponding to the remaining stretch of
RB37 to the south of the old lock; or at any rate none carrying public vehicular rights.
The only relevant area south of the old lock over which public rights were exercised was
the distinct area known as the Avenues or Promenade (the route of FP40). Nor were
there ever public vehicular rights over the old lock itself or over the land or structures

subsequently in its place.

SCC considers that south of the old lock, the mapping evidence is consistent with the
Dock Commissioners’ discharge of their duty under the 1837 Act, later re-enacted in the
1852 Act, to create a roadway along the eastern bank of the New Cut south of the old
lock and continuing along the southern embankment (later the site of the modern entrance
lock). That route was physically quite distinct from the Avenues. As a matter of
statutory construction and historical evidence, the route was intended to be, and was

regarded as, a public vehicular right of way.

The public appear always to have been able to exercise rights on foot over the old lock.
After the old lock was filled in, it became possible to cross its position by vehicle.
Pursuant to the Ipswich Dock Act 1898 a roadway carrying tram lines was subsequently
built across the former inlet from the New Cut. As explained in the Statement of Reasons
[CD1/2] para. 74, SCC in making the order did not assume that the 1898 Act created
public vehicular rights at that position. But having considered the position, it will be
SCC’s submission that, on analysis and in context, it was Parliament’s intention to create

public vehicular rights on that alignment, which forms part of the order route.

The effective exercise of the stopping-up power turns on whether the Dock
Commissioners fulfilled the conditions of 1913 Act s. 124, in particular whether they

erected a gate across East Road “13 yards or thereabouts from the junction thereof with
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15.

16.

Foundry Lane”. There is no evidence that they did so within the 10-year time limit
specified by s. 43 of that Act (as extended to 1928 by the Ipswich Dock Act 1918) or at
all. The question is therefore whether the various subsequent controls APB say have
been exercised over public access to the island are effective to remove highway rights.
SCC consider they were not. Once a highway, always a highway: there is no relevant

implied or prescriptive power to destroy highway rights once they have arisen.

If the inspector rejects ABP’s case on stopping-up but does not consider highway rights
to have been sufficiently established over the whole of the order route, the terms of the
confirmed order will reflect the findings as to the physical extent and quality of the rights

concerned.

The other parties who have submitted Statements of Case (Ipswich Maritime Trust
[CD2/4]; Ipswich Society [CD2/5] and Mr. Turtill [CD2/6] support the recognition of
public rights of way on the order route. Mr. Turtill considers the route should be a BOAT
on the basis of NERC 2006. SCC is neutral on those questions.

RB38 —West bank route

17.

No party has objected to the recognition of public rights of way over this route. But for
the objections seeking a BOAT, SCC could have confirmed this order itself under WCA
1981 Sch 15 para. 6(1) without reference to the Secretary of State. SCC promotes the
order on the basis set out in its Statement of Reasons [CD1/3] and is neutral on the user
evidence and NERC 2006 issues raised by the parties who have submitted Statements of
Case (including, in this case, Mr. Woolf [CD2/7]).

FP39 — Cliff Quay route

18.

SCC promotes this route as a footpath on the basis set out in its Statement of Reasons

[CD1/4].







